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Asbestos litigation started in the 1970’s and it has grown into a major
litigation industry in the United States. As many as 27.5 million Americans may
have used asbestos during the course of their careers and, by 2002, 730,000
people had filed asbestos lawsuits resulting in $49 billion in payments. By March
of 2011, 96 companies had filed for bankruptcy as a result of this tidal wave of
litigation. Today there are some 56 bankruptcy trusts which have been
established to compensate asbestos claimants and this number continues to
grow." This flood of bankruptcies means that while motor vehicle manufacturers
and parts suppliers have been targets for decades, given the disappearance into
bankruptcy of the companies that supplied raw asbestos and insulation, the
au'tomotive industry has, since the early part of this century, increasingly found
itself in the cross-hairs of the litigation.

Asbestos is a naturally occurring mineral to which we are all exposed at
various times in our lives and most of us have asbestos fibers in our lungs.
There is no doubt that not all exposures to asbestos have the potential to cause
disease because a very small portion of the population actually gets sick as a
result of exposure. In fact, science has established that there must be a

sufficient dose, i.e., exposure to a sufficient quantity over a sufficient period of
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time, for there to be the potential for disease causation. The problem, however,
is that the current state of the science does not permit us to know precisely what
that dose is and therefore, a very vocal minority of scientists contend that every
exposure over and above what is found in the ambient air is potentially causative
of disease.

Currently, the motor vehicle manufacturers and parts suppliers find
themselves under siege despite the existence of scientific evidence
overwhelmingly demonstrating that exposures to asbestos-containing vehicle
parts do not provide a sufficient dose to cause disease. The successful defense
of these cases requires that a jury understand the relevant science as well as the
historical context for the use of asbestos and the concern raised regarding alf
types of asbestos exposures and how that concern was addressed regarding
motor vehicle repair. Every exposure does not have the potential to cause
disease and it is up to defense counsel to make that concept understandable to a
lay jury who does not live and breath asbestos litigation.

INEXTINGUISHABLE MINERAL

As mentioned, asbestos is a naturally occurring silicate mineral which
.b.ecém.e Em.mens.ely ;.).op.ular becéuée .of ité ten.si.Ié étrength and .fire résistan{ R
properties. The word asbestos comes from the Greek meaning “unquenchable”
or “inextinguishable.” While evidence exists of humans using asbestos for the
last 4,500 years, it became extremely popular for industrial uses in the 19%

century. Asbestos has been used for everything from insulation materials to fire



retardant clothing to filters for cigarettes. It was used heavily in shipyards,
especially during WW Il, for insulating piping and boilers.

It is critical to note that there are different types of this mineral and that
each has different chemical properties, looks different, is found in different parts
of the world, has different commercial applications and, most importantly, has
different levels of toxicity. There are two classes, serpentine® and amphibole.
Chrysotile, the most prevalent form of asbestos used in the United States falls
within the serpentine class and the remaining forms, amosite, crocidilite,
tremolite, anthophyllite and actinolite make up the amphibole class. While
litigation experts may disagree, it is well accepted in the scientific community that
amphibole asbestos is much more toxic than serpentine.

In the United States, chrysotile asbestos was used in so-calied “friction
products,” i.e. brakes and clutches because of its ability to withstand the intense
heat generated in the braking or clutching process as well as its strength and
durability. With respect to brakes, asbestos was contained in the brake linings in
drum brakes and in the pads in disc brakes. In clutches, it is the clutch facings
which contain the asbestos. The linings, pads and facings were not 100%
asbes.tos,.rafher,. thé asbéstos fibéré Wére cbnfained With.i.n.a. bondihg .m.ét.gri.al, |
typically a phenolic resin, which contained other materials. Generally, chrysotile
asbestos made up only 30% to 50% of the entire friction product.® The exact
make-up of the bonded material was typically unique and proprietary to the

manufacturer of the friction product. In addition to friction materials, motor
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vehicles contain multiple gaskets, somé of which may have contained asbestos
during the relevant time period.

The advent of fast, heavy cars in the 20" Century required that a safe,
reliable way to stop those cars be utilized. Asbestos containing friction materials
were the best alternative and when the use of asbestos in all products, including
automotive products, began to be questioned, it took several years to find a
suitable alternative. A long process of investigation and testing culminated in
most asbestos containing products being eliminated from automobiles in the
1980’s and 1990’s. Until that time, virtually every motorized vehicle sold in the
United States contained some asbestos containing friction components and
perhaps some asbestos containing gaskets.

ASBESTOS RELATED DISEASES*

There are several diseases which have been associated with asbestos.
exposures: mesothelioma, lung cancer, asbestosis and benign asbestos-related
pleural disease. Mesothelioma, a cancer of the mesothlium associated with
asbestos exposure, is typically the most serious of these diseases and the type
of cancer which most often gives rise to cases that ultimately result in a jury

| verdiét. The associati.o.n of IunQ cancer.wi.th. mu.ltiple (I:a.uses besidés ésﬁestos,
including cigarette smoking, make these cases more difficult to prove from a
causation standpoint than cases in which the piaintiff complains of an asbestos-

related mesothelioma. Cases in which the plaintiff asserts asbestosis or benign
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asbestos-related disease such as parietal pleural plaques are typically referred to
as non-malignancy cases.

Mesothelioma, otherwise known as malignant diffuse mesothelioma, is a
malignant cancer of the mesolthelium or serosal linings of the pleural, pericardial
or peritoneal cavities. It is a rare cancer which has a very strong association with
asbestos exposures. There is a period of time between exposure and the onset
of the disease which is known as the latency period, The typical latency period is
30 to 40 years but it may be as short as 15 years or as long as 70 years. The
disease is most often the result of occupational exposures in trades involving
prolonged and intensive exposures to asbhestos and affects men primarily. The
rates for mesothelioma have increased for men since the industrial revolution
concomitant with the increased occupational uses of asbestos, while the rates for
women have remained relatively the same. This observation is consistent with
the generally accepted notion that there is a background rate of mesothelioma
which is not necessarily caused by asbestos exposures. When there is no
known cause for the diseass, it is referred to as idiopathic i.e., arising
spontaneously or from an unknown cause. ‘While some experts who testify for
piaintiffé Iass.ér.t that all .mésotheiiorﬁa.s ére caﬁséd by as.bestos é).(posure., most
experts in the field agree that some percentage of the disease is idiopathic, and
this number increases with females and with peritoneal mesothelioma.

[t is generally accepted that amphibole asbestos fibers have much greater
potential to cause mesothelioma than do serpentine fibers. In particular,

crocidolite is considered the most mesotheliogenic, followed by amosite which



was the most commercially used amphibole in the United States. There is some
controversy as to whether chrysotile fibers can cause mesothelioma at all but it is
generally agreed that chrysotile is, at the very least, much less carcinogenic than
the commercial amphiboles. In addition, shorter fibers, less than 5 microns in
length, are considered unlikely to cause mesothelioma. Peritoneal mesothelioma
is most commonly associated with very high level exposures to commercial
amphiboles.
NO RISK TO MOTOR VEHICLE MECHANICS

With respect to mesothelioma, at least at this time, science does not
permit us to go to the first cancer cell and determine exactly which exposure
caused the disease to start. It is generally accepted that once the disease
process starts, subsequent exposures are irrelevant as to causation but it is not
currently possible to know exactly when the disease starts. Often a
mesothelioma victim may have mulitiple exposures over the course of a lifetime.
For instance, there may be intense exposure to highly toxic amosite asbestos
insulation while on ships in the US Navy as well as a period of time working as a
mechanic. To answer the question of which exposure is responsible for the
disease, défense counsel rhu.st have a thorddgh understanding of ihe sc.ienc.e at |
issue.

Epidemiology is the study of the incidence, distribution and causation of
disease in a human population. Epidemiologists study groups and determine
which groups are at greater risk for disease. For instance, epidemiological

studies were useful in determining that people who smoke have a greater risk for



cancer and cardiovascular disease. These types of studies can be quite complex
as the scientists try to account for confounding factors, or factors which can
confuse the data. Epidemiological studies were important in determining the
correlation between asbestos exposures and disease, including mesothelioma.
These types of studies are often relied upon in litigation to determine whether
exposure to a particular agent was the cause of the plaintiff's particular disease
and asbestos litigation is no exception.

It is undisputed that although numerous epidemiological studies have
been conducted over the past thirty years or so regarding the causation of
mesothelioma, no study has found that professional vehicle mechanics are at
greater risk for mesothelioma than the general population. Contrary to the
assertion that these studies were funded by the automotive industry, they are the
product of a broad array of sources including the National Cancer Institute,
NIOSH, other governmental health agencies, universities, and unions.
Epidemiological studies do establish a causal connection between mesothelioma
and occupations such as shipyard workers, insulators and plumbers where
exposures are high, especially to commercial amphiboles.
| {y] fhe contéxf of what goes on in the réai World, the results of theée
epidemiology studies make sense. First, mechanic work involving asbestos-
containing products in motor vehicles is intermittent and limited. Accessing a
clutch requires a significant amount of work and expense and does not need to
be done very often. Although some gaskets may contain asbestos, the ones that

do, do not need to be handled very often. Changing brake pads and linings




involves very little time actually handling the asbestos containing components.
Moreover, professional mechanics spend their time doing many other things
besides brake, cluich and gasket work. Second, the type of asbestos used in
automotive products in the United States is chrysotile, the least carcinogenic
fiber. Third, for a number of reasons the actuail dose of asbestos which a
mechanic may experience is extremely low and mainly consists of short fibers.
Viewed in conjunction with the reality of what happens in a garage, the
epidemiology studies make sense and establish that professional mechanics,
never mind amateur, shade tree mechanics and bystanders, are not at greater
risk for mesothelioma than the general public.
THE DOSE IS LOW

Mechanics spend their time in large bays which open to the outside
throughout the course of the day. Cars are driven in and out and the outside
breeze catrries in fresh air while it carries out dust and debris. As stated above,
mechanics do many things during the course of their day and even if they are in
contact with asbestos containing components, the exposure is limited. Time is
money and mechanics do not spend needless time handling used or new parts.
Motor vehié[es hévé thousahds of parts ahd. fhosé that contaiﬁ asbestos are but
a very small fraction.

With respect to asbestos containing gaskets, clutch facings and brake
linings, the asbestos fibers which only make up a percentage of these parts,
typically less than or close to 50%, are contained in a resin which affects their

ability to be respirable. Thus even if new parts are subject to grinding, sanding or




driliing, which is not typically necessary, the fibers are not free floating. Rather,
studies have shown that the fibers remain attached to the resin and thus are
much less likely to be breathed in and much less likely to be retained in the lung
if they are inhaled.

When removing an old brake, mechanics, it is typically claimed, would
“plow out” the old dust which remained in the drum with compressed air. This
dust which is referred to as brake dust contains very little asbestos. Of course,
disc brakes are open to the outside air flowing through and so there is little if any
brake dust with which to contend where they are concerned.

Many studies have been conducted on the contents of brake dust. Since
the components start out at 30% to 50% chrysotile asbestos, one would expect
that the content of brake dust would be similar but that is not the case. The vast
majority of studies have concluded that brake dust contains less than 1%
asbestos fibers and most of those fibers are short fibers. While a couple of
earlier studies got slightly higher concentrations, those studies did not use the
currently accepted NIOSH method for identifying fibers.

What happens to the 30% to 50% chrysotile asbestos which was
| .contained in the original brake Iin.ing? in order to slow a motor véhicle, t.he
kinetic energy of the vehicle must be dissipated and that is done by converting
the energy to friction and heat during the braking process. The heating and
shearing forces created during the braking process not only break the fibers into
smaller pieces but they also convert the fibers chemically into another mineral

called forsterite which is a non-carcinogenic olivine. A question has been raised




as to whether even the small amount of chrysotile left in brake dust retains its
carcinogenicity because, although not completely converted to forsterite, the
surface propetties of the remaining chrysotile fibers undergo significant changes
as a result of the heat involved in braking.®

Not surprisingly, given the low levels of respirable fibers to which a
mechanic is actually exposed doing brake work, studies have shown that
mechanic’s exposures consistently fell below the Permissible Exposure Limit
(“PEL") set by OSHA at the relevant time period when the work was done. While
some peak exposures may fall above this level, the PEL is determined by looking
at the Time Weighted Average (“TWA") over an 8-hour work day to determine the
maximum permissible exposure. Thus, while at certain times of day a mechanic
might experience a peak exposure concentration, because of the intermittent
nature of the work, the total exposure seen is well within permissible limits.
Heavy truck and bus mechanics experience slightly higher exposures than do car
and light truck mechanics. Nonetheless, the various studies performed in the US
and in other countries show that exposures to asbestos are extremely low for
professional mechanics.
KEEPING THE LOW DOSE DEFENDANTS IN THE CASE

Given what the science shows, why is there any controversy at all
regarding whether automotive exposures are causative of disease? A number of
factors play into the continuing assault on the motor vehicle industry. Although it

is axiomatic that not all types of exposures can cause disease, science has been
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unable to draw a definitive line below which lack of carcinogenicity can be
established. This fact leads to the assertion by the experts who testify for
plaintiffs in this litigation that since no exposure can be ruled out definitively by
science as not being causative, then all exposures must be considered to be
causative including the most de minimis exposures. Given that the major
asbestos manufacturers have by now all gone bankrupt, this type of testimony is
crucial fo keeping the litigation alive against the so-called “low-dose” defendants
such as the motor vehicle manufacturers.

Those in the field which refuse to acknowledge the growing body of
science establishing the lack of causation between work by mechanics and
cancer point to the case reports of mechanics with supposedly no other asbestos
exposure. who have contracted mesothelioma. Although, in the absence of other
science, case reports can raise the question of a correlation between agent and
disease, alone, they cannot establish causation. The plaintiffs’ approach ignores
the actual epidemiological studies which show no disease correlation for
mechanics and ignores that case reports do not deal well with confounding
factors. Case reports do not account for the background level of mesothelioma,
nor do they typically verify no other exposure through fiber burden studies, which
look to see if there are any commercial amphiboles in the lungs that would
establish other exposure besides mechanic work. Moreover, these case studies
often arise in the context of litigation and it may be in the plaintiff's best interest to
“forget” alternate exposure to a bankrupt entities asbestos-containing product,

One fiber burden study which looked at mesotheliomas in brake workers found



either normal levels of asbestos or elevated levels of commercial amphiboles in
their lungs.® The presence of commercial amphiboles in the lungs of these
mechanics is indicative of exposures to asbestos through work other than as a
mechanic.

In order to rebut the fact that vehicle brake linings and pads, clutch facings
and gaskets contain only the less, or perhaps even non-carcinogenic chrysotile
asbestos, some experts relied on by plaintiff's attorneys in this litigation opine
that mechanics are exposed to tremolite. This non-commercial amphibole, they
assert, has been found to contaminate the chrysotile deposits from which friction
products are made. However, this assertion ignores that most of the tremolite on
earth is hon-asbestiform, a form not biologically active because it is easily
cleared from the [ung. Further, tremolite has not typically been found in brakes,
clutches and gaskets or in the airborne samples taken during work on these
components, While one plaintiff's expert has claimed to have found tremolite
fibers in brake products, his studies do not differentiate asbestiform versus non-
asbestiform. A follow-up study concludes that in at least one of these studies,
the tremolite fibers were found to be non-asbestiform.”

To establish a case against the motor vehicle manufacturers and their
parts suppliers, plaintiffs’ attorneys must ignore the science and lump all types of

asbestos exposures together as bad. Often they are helped by the
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manufacturers themselves who over the years have done the same thing with
respect to their documents on the subject as well as the warnings on their
products. The question is raised, why include a warning if there is no danger?
The answer of course is that the history of how asbestos has been dealt with by
government and industry is not a simple one. Questions were raised in the mid-
1970’s as to whether there was any hazard associated with the use of asbestos-
containing motor vehicle parts and the topic has been the focus of much study
since that time. While today we can look back and say that the science is clear
that such exposures do not present a risk of disease, in the intervening years, at
various times, various manufacturers have provided warnings and information
regarding the asbestos in their products. They did so nhot because they were
receiving reports of disease attributable to their products. On the contrary, unlike
with plumbers, pipefitters and insulators, the questions raised about automotive
exposures came about not because of an increased level of disease, but rather
because the asbestos was simply there. Taking a few documents out of context
now does not give the entire picture with respect to the history of asbestos use
and how scientists, government and industry became aware of the hazards to
workers with high levels of exposure and how today we have a better
understanding of disease causation.
CONCLUSION

The scientific studies in the fields applicable to asbestos exposures, i.e.,
pathology, epidemioclogy, industrial hygiene, mineralogy and risk assessment,

without exception, lead to the conclusion that motor vehicle mechanics are not at




risk for asbestos related diseases by virtue of doing this work. However, given
the reduction in deep pockets through bankruptcies, the motor vehicle
manufacturers can continue to expect to be the subject of asbestos lawsuits for
the foreseeable future. The plaintiffs’ approach to these lawsuits is to ignore the
science, lump all exposures together as harmful, use the manufacturer's
documents against them and appeal to the emotional reaction expected at the
mere mention of the word asbestos. Defense counsel faces the tough
assignment of having to explain very complicated science in an exciting and
understandable way to a lay jury. Only with a thorough understanding of this

science can that task be accomplished.
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